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EDITORIAL NOTES. 


A resolution was adopted by the State Bar Association at the last 
ineeting expressing dissatisfaction with the indexing of the annual statutes 
and appointing a committee to do what they could to bring about an im- 
provement. A bill was passed many years ago authorizing the Secretary 
of State to pay $100 a year to a competent person to make the index, but 
the index remained as bad as ever. The difficulty is that the indexes are 
made with reference to the title of the acts and not the subject matter. 
An important change, for example, in the law of contracts is indexed only 
under practice of law, because it is made in amendment to the practice act 
in a section providing that an action on a contract may be brought by a 
person for whose benefit it was made, although he is not a party to it. A 
radical change in the law of sealed instruments is indexed only under evi- 
dence, because it was made in the revision of the evidence act. An im- 
portant provision with respect to exemptions of property from attachment 
is indexed only under executions, because it is a supplement to the act 
respecting executions, and there is an old statute amending the general 
railroad law which is found in the index only under the letter F, and the 
wonder is that it was found at all, but it is properly indexed according to 
its title, for it is a supplement to “an act for the formation of railroads and 
to regulate the same.” It is of great importance that lawyers should be 
able to ascertain with certainty and celerity whether a statute has been 
passed with respect to any given topic in the law, and the statutes ought 
to be indexed by a lawyer who knows what topics they relate to and who 
is acquainted with the classifications familiar to the bar. The statutes 
should be indexed in detail and with reference to their subject matter as 
well as their titles. This was done for many years in the Law Journal edi- 
tion, and it can be done in the official edition if a competent person is 
employed for this purpose. The Bar ought to insist that it should be done. 


The American Bar Association will meet in Denver this year, August 
21, 22 and 23, and lawyers of Colorado with characteristic hospitality have 
invited the members and the ladies of their families to an excursion to 
Cripple Creek, Glenwood Springs, Leadville, Marshall Pass and Colorado 
Springs, from August 24th to August 27th. 





The decision of the Supreme Court of the United States in Clews v. 
Jamieson at the last term (20 Sup. Ct. Reporter 845) has an important 
bearing upon the decision of our Court of Errors in Flagg v. Baldwin, 11 
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Stew. 219. In that case transactions between a broker and a speculator 
in stocks on margin were held to be gambling transactions, and a mort- 
gage given to secure the broker’s losses was declared void, even though 
the dealings on their face appeared to be purchases and sales of stocks. 
The transactions were all upon margins, and the Court of Errors said that 
it was evident that it was never intended by either party that any real pur- 
chase or sale should be made, but that it was only a speculation in dif- 
ferences. The United States Supreme Court has not decided that dealings 
in differences are illegal, but a distinction was taken between these cases 
and those in which there are actual contracts of purchase and sale on the 
stock exchange in accordance with its rules. The rules of the exchange 
were considered in judging of the nature of transaction, and it was held 
that dealings in future on contracts for future delivery of stock not held 
at the time were not illegal. 

Flagg v. Baldwin has been distinguished in a subsequent case in our 
Court of Chancery from a case in which it appeared that there had in fact 
been a purchase and sale of the stocks, even though the settlement was 
made of the differences. McCanless v. Smith, 6 Dick. Ch. 517. 


In Flagg v. Baldwin it seems to have been admitted that there were 
no real sales, and the court infers from the greatness of the transactions 
and smallness of the margins that there could not have been. The United 
States Supreme Court, on the other hand, recognizes the fact that actual 
sales are carried on small margins, and accepts the rules of the stock 
exchange as evidence of the nature of the transaction, and it holds that 
the burden of proof is on the party alleging the contract to be a wager. 


Lawyers from other states often express surprise at the ease with 
which a mortgage may be cancelled of record under our statute without a 
discharge or even the written receipt of the mortgagee. The statute only 
requires that the mortgage be presented to the clerk cancelled. The 
receipt of the mortgagor or his assigns is only an alternative, and if the 
clerk cancel the mortgage on the application of one who has no right to 
it, serious damage may be done to a purchaser who relies upon the can- 
cellation. A mortgage improperly cancelled without negligence on the 
part of the mortgagee may be restored to the record even against a bona- 
fide purchaser without notice, Trenton Banking Co. v. Woodruff, 1 Gr. 
Ch. 117; Harrison v. N. J. R. R. & Tr. Co., 4 C. E. G. 488; Harris v. Cook, 
1 Stew. 345; although if the cancellation be due to the negligence of the 
mortgagee he will not be permitted to re-establish it, Heyder v. Excel- 
sior B. & L. Assn, 15 Stew. 403. The mere possession of a mortgage by 
a person not the mortgagee will not warrant the payment of the mortgage 
to him, Lawson vy. Nicholson, 7 Dick. Ch. 821, and yet a mortgage so 
paid may be presented to the county clerk, and if he is not very careful 
it will be cancelled without notice to the real owner. It is true that the 
clerk is not authorized to cancel a mortgage at the mere request of a 
stranger, though the seals be torn off, Baldwin v. Howell, 18 Stew. 519, 
hut, on the other hand, he is not bound to search for assignments before 
cancelling a mortgage, State v. Parker, 28 Vr. 677; Same v. Same, 17 N. 
J. L. J., 172. There is danger that he may cancel the record of a mort- 
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gage presented to him cancelled and yet which has not been paid. There 
has been warning enough in the litigation that has arisen and in the hard 
cases that have come before the courts. The clerks, indeed, take more 
precaution than the statute requires, but the act ought to be amended so 
as to require a discharge or an acknowledged receipt, and this should be 
entered on the record so that a person searching could decide for himself 
whether it was signed by the proper party. See State v. Parker, 17 N. J. 
L. J., B42. E. Q. K. 


LORD BROUGHAM. 


A reading of Lord Campbell’s life of Lord Brougham (pronounced 
Broom), who was Lord Chancellor of England for four years, suggests 
some thoughts not inappropriate for the Journal and may induce some 
one to read again this interesting survey of one of England’s most curious 
characters. For sixty years this man was not only constantly in the pub- 
lic eye, but during all this time was, facile princeps, the most command- 
ing figure in English politics and law upon a somewhat slender basis from 
the purely intellectual standpoint. 

We have heard of a man so egotistical that every time he heard his 
own name mentioned he took off his hat. Brougham was of this type. 
His was not the kind of intellect to revere, yet such was his egoism, his 
energy, his industry, his eccentricities, that he kept English politics in a 
state of constant agitation for a period of almost two generations. The 
lesson to be drawn from his remarkable career is that much can be accom- 
plished in this world by energy and industry, even when unaccompanied 
by very great parts. 

Henry Brougham, Lord Chancellor of England, was born September 
19, 1778, in Edinburgh. In 1801, when he was twenty-two, he joined that 
famous throng, Sydney Smith, Jeffrey Horner, John Murray and other 
enthusiastic Whigs, in reforming the age by the publication of the famous 
“Edinburgh Review.” These men were some of the brilliant young spirits 
of the time, and the motto adopted for their publication, “Tenui musam 
meditamur avena,” (We cultivate the muse living on a little oatmeal), 
aptly suggests their condition, the combination of poverty and intellect. 

It was Brougham’s onslaught upon Byron’s “Hours of Idleness” that 
brought out the poet’s famous satire, “English Bards and Scotch Re- 
viewers.” 

When twenty-five he moved to London and joined the Lincoln’s Inn 
Society and ate enough dinners to be admitted to the Bar. And thence- 
forward he wished to be known as an Englishman, although his Scottish 
accent stuck to him through life, even when addressing the Institute at 
Paris in French. At this time he spent his mornings in writing articles for 
the “Edinburgh Review” and his evenings in the galleries of the House of 
Commons. He was a frequenter of Holland House, where was enter- 
tained the most agreeable society in Europe, so beautifully described by 
Macaulay in his essay on Lord Holland. 

In 1808 he was called to the English bar. His rise here was not so 
rapid as expected. In his early practice he was not a verdict-winner, exer- 
cising no tact, and often getting off a joke on his client to raise his 
own fame. After waiting two anxious years, he got into Parliament in 
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1810, and after keeping quiet for a month, to every one’s astonishment and 
his own suffering, he made his maiden speech, which was a pronounced 
failure. He saw that this artificial posing would not do, and then in- 
dulged in his natural bent for sarcasm and vituperation, which gave him 
a commanding position before the end of the first session. He gained 
great eclat in the House of Commons in his effort to suppress the slave 
trade. 

srougham was never a client-getter, and acute and learned lawyers 
welcomed him as an opponent, as it was not difficult to beat him, and yet 
when he was on the verge of leaving the Bar, no lawyer ever had a greater 
reputation at the Bar. 

His defense of Queen Caroline in the House of Lords justly gained 
him much renown and increased his business, but he was never a match 
for Scarlett or Pollock, who had superior knowledge of the law and more 
than this, tact. He was very proud of his speech in defense of Caroline, 
and declared he revised the peroration seventeen times. It certainly is 
quite tame and cannot compare with the great examples of British elo- 
quence. 

His best speeches were those prepared without such elaboration. A 
specimen of interest to Americans is his speech in 1812, upon the then 
threatened sea fight which was so injurious to English commerce and 
somewhat tarnished England’s naval fame. “Never did we stand so high 
since we were a nation, in point of military character.* * * * * Use 
this glory, use this proud height on which we stand, for the purpose of 
peace and conciliation with America! And who, I demand, give the most 
disgraceful counsels, they who tell you we have yet a name to win; we 
cannot without loss of name stoop to pacify our American kinsman; or I, 
who say we are a great, a proud, a warlike people—we have fought every- 
where and conquered wherever we fought, our character is eternally fixed 
and on the faith of it we may do towards America, safely for our honor, 
that which we know our interests require. This perpetual jealousy of 
America! Good God! I cannot with temper ask on what it rests. It 
drives me to a passion to think of it. Jealousy of America, | should as 
soon think of being jealous of the tradesmen who supply me with neces- 
saries, or the clients who entrust their suits to my patronage,” etc. 

This is quoted, not so much for any brilliancy it possesses, but rather 
to show for what reason British statesmen were induced to conciliate this 
country. 

He tried to be elected to Parliament from Liverpool on the strength 
of his opposition to this unfortunate war, but for the happening of which 
Liverpool would have been left in opulence and peace. But he was de- 
feated. His Rotten Borough, Camelford, having failed to send him, his 
political career was for a time closed. He was out for four years until 
1816. 

One of the best speeches Brougham ever made was in 1821, when, 
upon Queen Caroline’s death, proper marks of respect were shown all 
aver the United Kingdom, except in the city of Durham. The following 
is highly characteristic: ‘The insect brought into life by corruption and 
nestled in filth, though its flight be lowly and its sting puny, can swarm 
and buzz and irritate the skin and offend the nostril, and altogether give 
nearly as much annoyance as the wasp, whose nobler nature it aspires to 
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emulate. These reverend slanderers, these pious back-biters, devoid of 
force to wieid the sword, snatch the dagger, and destitute of wit to paint 
or to bark it, and make it rankle in the wound, steep it in venom to make 
it fester in the scratch. Defend the church from her worst enemies, who, 
to hide their own misdeeds, would veil her solid foundations in darkness. 
And proclaim to them by vour verdict of acquittal that henceforth, as 
heretofore, all the recesses of the sanctuary must be visited by the con- 
tinual light of day, and by that light all its abuses explored.” 

The great test of the English lawyer’s ability was his success on the 
Circuit, and here Brougham signally failed. Judges nor juries would yield 
obedience to him, and he was more concerned about the impression he 
would make than for results. If he made a good speech, he seemed not 
to care about the verdict. What he produced was the result of great 
industry. Ofall his vast work little is rememberable. He lacked the divine 
touch. He had little, if any, originality. In vain do we look through his 
many, many specches for a touch that makes the whole world kin. He had 
a genius for talking but not for oratory. The nearest to it, is the following 
specimen: “It was the boast of Augustus, it formed part of the glare in 
which the perfidies of his earlier years were lost, that he found Rome of 
brick and left it of marble, a praise not unworthy a great Prince and to 
which the present reign also has its claims. But how much nobler will be 
the sovereign’s boast, when he shall have it to say that he found Law dear 
and left it cheap; found it a sealed book, left it a living letter; found it the 
patrimony of the rich, left 1t the inheritance of the poor; found it the two- 
edged sword of craft and oppression, left it the staff of honesty and the 
shield of innocence.” 

As Lord Campbell said, the proudest time of his life was when he was 
sent to the House of Commons from Yorkshire. It was the spontaneous 
declaration of the most wealthy and intelligent constituency in England 
that he was the fittest man to guide the destinies of his country. In the 
same year he accepted that great bauble, the Lord Chancellorship, and 
took his seat on the woolsack in the House of Lords. 

As head of the Court of Chancery his career was by no means bril- 
liant, but he commanded the respect of the Bar and the public, notwith- 
standing some noticeable eccentricities. He held this great office for four 
years, 1830 to 1834, and, like all ex-chancellors, he sought it again for the 
rest of his life, for thirty-three years until he died at the age of ninety, in 
1868. He was fifty-seven when Chancellor, and thereafter was leader in 
the House of Lords until he could appear no more. Upon a change of 
ministry in 1835, expecting to be again selected as Chancellor and failing, 
his reason was almost dethroned. 

His industry is indicated by the fact that in the session of 1835 he 
delivered two hundred and twenty-one set speeches on every conceivable 
subject. He was formidable in the House of Lords by his compliments 
and his sarcasm; one as much coveted as the other was dreaded. In 1839 
there was a report of his death which it is said he, himself, lent credence 
to, with the expectation of reading with delight the splendid obituary 
notices that would be given. Some were splendid, some were not. The 
“Times” uttered this: “There is scarcely a subject on which Lord 
Brougham has not put himself forward as the author of one or more pub- 
lications, history, theology, metaphysics, mathematics, political economy, 
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constitutional dissertation, party controversy without end. ‘Omme fere 
scribendi genus tetigit.’ Alas, we are unable to add ‘Nullum quod tetigit 
non ornavit.’ In fact there is no one general topic discussed by Lord 
Brougham with regard to which he has contributed either substance or 
beauty to the thoughts which preceding writers had expended on it. To 
him the creative was not given. He is an advocate and nothing more; an 
advocate who gains attention without inspiring any deep or enduring in- 
terest; an advocate who entertains his audience, who strives to cut away 
objections or obstruction by the edge of sarcasm, not by the power of rea- 
son; an advocate who can be vehement, but never earnest, who exhibits 
heat of temper, but not of passion, and could as rarely win the sympathy 
of jurors as he coud the sober sanction of the judge.” 

This is better than Brougham ever did and is a pretty accurate meas- 
ure of his intellecutal quality. 

To view the other side, one of his eulogists wrote: “In variety of 
attainment, facility of expression, energy of purpose, in the grandeur of 
forensic eloquence, in the untiring continuance of intellectual labor, in the 
fervent championship of many great objects of natural philanthropy and 
improvement, Lord Brougham stood pre-eminent amongst all his polit- 
ical compeers. He well earned by long toil, splendid effort, and gradual 
ascent, the elevation to which he attained; not that merely of rank and 
station, but of celebrity and influence. And in the future annals of our 
eventful times, conspicuous and illustrious will stand the name of Henry 
Lord Brougham.” 

An episode in 1848 must not be overlooked showing the eccentricity 
and vanity of his character. This was the year of the Revolution in 
France. The provisional government had called a National Assembly. 
Brougham had a chateau in the department of Var. This department was 
entitled to nine deputies. He conceived that he should be one of them, 
then President of the Assembly, and so guide the destinies of France, of 
Europe and the World. 

He announced himself, but later found that he would have to cease 
to be an Englishman, give up all tities, pensions, etc. This he refused 
to do. He alone could survive the ridicule that was heaped upon him by 
the English newspapers, and he did. 

He cut a great figure when alive, but hardly any acts of his are re- 
membered, except the ridiculous ones, and few passages in all his speeches 
and voluminous writings are worthy of reproduction. 

FRANCIS SCOTT. 

Paterson, July 15, 1901. 

MAYOR, ETC., OF CITY OF NEWARK v. STATE BOARD OF TAXATION. 
(N. J. Supreme Court, June 10, 1901.) 

Street railroads — Highways — terest in the soil of the highways 
Right of way—Taxation as real es- over which it passes as is taxable as 
tate—The North Jersey Street real estate. 

Railway Company has such an in- 

'Certiorari by the mayor and common council of the City of Newark 
against the State Board of Taxation and the North Jersey Street Railway 
Company to review the action of the board in reducing the railroad com- 
pany's assessment on its right of way. Decision of the board reversed. 
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Argued February term, 1901, before Van Syckel, Garrison and 
Fort, JJ. GARRISON, J., dissenting. 

Mr. Herbert Boggs and Mr. Henry Young for plaintiff. 

Mr. Spencer Weart and Mr. George T. Werts for defendants. 

VAN SYCKEL J.: The Board of Assessment and Revision of Taxes 
of the City of Newark levied an assessment for the year 1900 on the prop- 
erty of the North Jersey Street Railway Company to the amount of 
$3,100,000. On appeal to the State Board of Taxation, the assessment 
was reduced and fixed at the sum of $2,265,979.42 upon the real and per- 
sonal property of the said company. The writ of certiorari in this case is 
prosecuted to test the legality of the action of the state board. 

The conclusions of the state board, and the facts upon which its deci- 

sion is based, are set forth in the printed book. The state board justified 
the reduction of the assessment upon the assertion that the trolley com- 
pany had no greater right in the street than the traveler upon it, on foot 
or in the ordinary vehicle, and that it therefore had no taxable interest in 
the soil of the street. The basis adopted for estimating the burden was 
the cost of reproduction of the company’s rails, stringers, poles, wires, 
dynamos, etc., including the cost of labor in laying and erecting the same, 
deducting fourteen per cent. for depreciation. In discussing this question 
to a just conclusion, we must not fail to observe the distinction between 
the franchise of the company, which is taxable by the state for its own 
purposes, and the property acquired by the corporation to enable it to 
enjoy its franchise. Such property is under our laws taxable by the local 
authorities. Pipe-Line Co. v. Berry, 53 N. J. Law 212, 21 Atl. 490. The 
assessment of the Newark board was imposed under the act of April 11, 
1866 (3 Gen. St., p. 3292). The second section provides that all real estate, 
whether owned by individuals or corporations, shall be liable to taxation 
at its full value. The third section provides that “the term ‘real estate,’ 
as used in the act, shall be construed to include all lands, all water power 
thereon or appurtenant thereto, and all buildings or erections thereon or 
affixed to the same, trees and underwood growing thereon, and all mines, 
quarries, peat and marl beds, and all fisheries.” The underlying question, 
therefore, in this case is whether the defendant company has an interest in 
the soil of the highway which is taxable as real estate. 

It must be assumed that the laving of the trolley tracke in the high- 
way imposes no additional servitude upon the title of the abutting owner, 
and that as between the company and the abutting owner nothing is taken 
from such owner for which he is entitled to compensation. That is now 
the settled law of this state. But the question now presented is entirely 
different. It is a question between the public and the trolley company, 
and not between the trolley company and the abutting owner on the high- 
way. As between the public and the trolley company, has the latter an 
interest in land? It will not be controverted that the right in the highway, 
which the public authorities have acquired as against the abutting owner, 
is an interest in land. Hoboken Land & Improvemet Co. v. Mayor, etc., 
of City of Hoboken, 36 N. J. Law 551. As between the City of Newark, 
having such title to the highways, and the trolley company, the latter has 
acquired the right to lay in the soil the foundation for its tracks and to 
lay rails thereupon, and the right to the continuous, uninterrupted occu- 
pancy of such part of the public estate. Its poles and its tracks are there 
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permanently, to the exclusion of any other person that might desire to 
occupy the land, and during the life of the grant the City of Newark will 
be without power to remove them. The company has a grant of part of 
the public estate for its own permanent exclusive use, and that is an inter- 
est in real estate. The part must be of the same character as the whole. 
The assertion that the right in the soil of the highway, acquired and used 
by the trolley company, is no greater than that enjoyed by the public in 
general, is not only in conflict with the evidence of our senses, but is 
rejected by the adjudged cases on the subject. If the right is no greater, 
why may not every individual exercise and enjoy it without an express 
grant? Take like from like, and nothing remains to be the subject of a 
grant. The right of the horse railroad company is exclusive, and entitles 
it to exclude from the habitual and continuous use of its tracks all others 
who attempt to act in competition with it. Citizens’ Coach Co. v. Camden 
Horse R. Co., 33 N. J. Eq. 267; 36 Am. Rep. 542, in New Jersey Court 
of Errors and Appeals. 

In Milhau v. Sharp, 27 N. Y. 620, 84 Am. Dec. 316, the court in 
speaking of a resolution which authorized the laying of a street railway in 

jroadway, said: “Upon the acceptance of the resolution, if valid, it be- 
came a contract between the parties, binding each to the observance of 
all its provisions. It was something more than a mere executory contract 
between the parties. It amounted also to an immediate grant to the de- 
fendants of an interest, and, it would seem, of a freehold interest, in the 
soil of the streets. The rails, when laid, would become a part of the real 
estate, and the exclusive right to maintain them would be vested in the 
defendants. The title to the rails, when attached to the land, and such 
right in the land as may be requisite for their maintenance, are therefore 
granted to the defendants by the resolution.” Equally pronounced is the 
judgment of the Supreme Court of Connecticut. In City of New Haven 
v. Fairhaven & W. R. Co., 38 Conn, 422, 9 Am. Rep. 399, the court said: 
“The defendant’s property consists in part of rails, sleepers, ties and spikes, 
so laid into and attached to the soil in the street, where the improvement 
was made, as to become a part of the realty. That property so situated is 
real estate has been repeatedly decided. We entertain no doubt that this 
ought to be regarded as real estate, and as such liable to assessment like 
other real estate especially benefited, unless there is something in the 
charter showing that the legislature did not intend that this species of 
property should be assessed.” To the like effect are the judicial declara- 
tions in the following cases: Providence Gas Co. v. Thurber, 2 R. I. 21, 
55 Am. Dec. 621; City of Chicago v. Baer, 41 Ill. 306; Chicago City R. Co. 
v. City of Chicago, 90 Ill. 573, 32 Am. Rep. 54; Appeal of North Beach & 
M. R. Co., 32 Cal. 500; People v. Cassidy, 46 N. Y. 46; Smith v. Mayor, 
etc., 68 N. Y. 552; People v. Commissioners of Taxes and Assessments 
for City and County of New York, 82 N. Y. 459. 

In the cases of Telegraph Co. v. Hess, 125 N. Y. 641, 26 N. E. 919, 
and People v. Dolan, 126 N. Y. 166, 27 N. E. 269, 12 L. R. A. 251, the 
question was whether the companies had an irrevocable franchise to oc- 
cupy the public streets, and it involved the construction of the New York 
statute (Acts 1848, c. 265, as amended by Acts 1853, c. 471). Those cases 
held that it was a mere revocable license. The defendant railway company 
will not, I presume, contend that such a limitation exists upon the title 
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under the laws of this State. The decisions in this State are in harmony 
with the earlier New York cases and other decisions of like import. Pipe- 
Line Co. v. Berry, 58 N. J. Law 214, 21 Atl. 490; Passaic Water Co. v. 
City of Paterson, 56 N. J. Law 471, 29 Atl. 185; Newark & H. Traction 
Co. v. Mayor, etc., of Borough of North Arlington (N. J. Sup.), 46 Atl. 
568. In the later case Mr. Justice Collins says: “That the interest of the 
railway company in the street is real estate cannot be questioned,” and he 
refers with approval to the New York cases. The English cases accord 
with the view of our Supreme Court. Rex v. Mayor, etc., of Bath, 14 
East 609; Rex v. Rochdale Waterworks, 1 Maule & S. 634; Rex v. Bir- 
mingham Gaslight & Coke Co., 1 Barn. & C. 506; Rex. v. Brighton Gas- 
light & Coke Co., 5 Barn. & C. 466; Electric Tel. Co. v. Overseers of the 
Poor of Salford Tp., 11 Exch. 181; Cory v. Bristow, 1 C. P. Div. 54, 
affirmed in 2 App. Cas. 262. 

It is suggested that the public authorities hold their legal title to the 
highway as trustees for all the people, and that a trustee is without capac- 
ity to part with its legal titie to what it holds in trust. There is no such 
general legal rule making a trustee incapable of transmitting the legal title. 
The power of the trustee in that respect depends upon the fact whether it 
is consistent with, and in due execution of, his trust. It may be that in 
the execution of the trust he must convey his entire legal estate, or a part 
of it, or a lesser estate. In the case of this street railway company, the 
legislature has authorized the City of Newark to grant to the company 
the exclusive use of a portion of the soil of the streets. The grant has 
been made, and our courts have upheld such grants as valid and effectual. 
If this railway company was without this legal right, and without the 
justification based upon it, it would be indictable for maintaining a public 
nuisance in the highway. No one would doubt that an individual, who, 
without express authority, occupied the street with a like obstruction, 
would be amenable to the criminal law. In New York, the city owns the 
fee of the streets; but, as the public authorities hold it in trust for public 
uses as a highway, they have no greater capacity to convey a part of their 
legal estate than the public authorities in this state have to convey a part 
of the lesser estate vested in them in trust. In my judgment, therefore, 
the street railway company has such an interest in the soil of the highways 
over which it is laid as is taxable as real estate. The action of the State 
Board of Taxation was based upon an erroneous legal principle, and 
should be set aside. 


IN RE ROGER’S ADMINISTRATORS. 


(N. J. Prerogative Court, July 16, 1901.) 


Administrators — Bond.—Upon _ bond fixed at $500,000, with restric- 
the appointment of administrators tions upon the administrators’ pow- 
pendente lite of an estate estimated _ ers. 
at five millions, the amount of the 


The will of Jacob S. Rogers, late of Paterson, being offered for pro- 
bate in the Prerogative court, and caveats having been filed against the 
same, the applying executors were appointed administrators pendente lite. 
The value of the estate was estimated to be upwards of five millions of 


dollars. 
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The Ordinary having stated it was the rule that the bond of the ad- 
ministrators should be in a penalty of double the amount of the estate 
(Dick. Probate Pr. 44 N.), Mr. John W. Griggs submitted that any such 
bond would be practically prohibitive. He had understood that the pur- 
pose of the bond was to secure a faithful performance of the trust, and one 
for $100,000 would amply answer that purpose, besides being as large as 
the administrators could be expected to obtain. If the will be sustained, 
the executors will serve without any bond. 

MAGIE, Ordinary, on further consideration, fixed the bond at $500,- 
000, with a restriction that the ‘said administrators shall not sell or dis- 
pose of the securities belonging to said estate, except on order of the 
court.” 





IN RE STATE CHARITIES AID ASSOCIATION. 


(June 28, 1901.) 


Order for inspection.—A jus- spect and examine, on behalf of the 
tice of the Supreme court is not State Charities Aid Association, 
authorized by the act of April 16, the State Public Reformatory and 
1886, (G. S., p. 3134), to make an penal institutions. 
order enabling persons to visit, in- Quere, is this act constitutional ? 


This was a motion made on behalf of the State School for Girls for 
the revocation of an order made by Gummere, J., authorizing certain per- 
sons to visit, inspect and examine on behalf of the State Charities Aid 
Association, certain institutions, including the State Home for Girls. The 
order was made under color of the act of April 16, 1886, (G. S., p. 3134). 

Mr. W. M. Lanning for motion. The State Home for Girls is a state 
institution, and is not within the terms of the act which is confined to “any 
of the county, township or city poorhouses, prisons, jails, penitentiaries, 
reformatories, and lunatic or orphan asylums, located within any of the 
counties in which said justice may be appointed to hold the circuit court 
thereof.” Without this statute there can be no power for the order. No 
one but the legislature, and possibly the Governor, have visitorial powers. 
{Gummere, J.: I have examined the act since your application, and it 
seems to be confined to institutions of the counties, towns, etc]. The ap- 
plication is now for an order to revoke the order made or for a certiorari. 
{Gummere, J.: The statute provides for the revocation of the order. 
It should be revoked so far as concerns the State Home for Girls]. 

Mr. E. R. Walker made a like application on behalf of the State Hos- 
pital for the Insane at Trenton, but had given no notice. 

GUMMERE, J.: If the order is ultra vires as to the hospital, it must 
be revoked to that extent, and | may do it on my own motion. 

Mr. Francis B. Lee, for the persons named in the order, said that it 
had been the practice to obtain such orders for the inspection of the State 
institutions. The power had been claimed because of the broad title of 
the act, which concludes, “and other public reformatory and penal insti- 
tutions of this State.” 

GUMMERE, J.: You cannot get your power from the title but 
from the body of the act. The title gives no power; it only describes the 
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object of the act. 
power rests on a very narrow line. 
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If the title is so broad as contended, then the whole 


The order was accordingly modified by excluding from its operation 


the institutions under State control. 


IN RE McPHERSON. 


(N. J. Prerogative Court, July 16, 1901.) 


Probate practice — Allowance 
during contest.—1l. An allowance 
out of the corpus of a decedent’s es- 
tate, under section 22 of the Or- 
phans’ court act (P. L. 1898, p. 
721) will be refused, unless it is 
made to appear that the contesting 


2. An allowance out of the in- 
come was refused, where the peti- 
tioner was to receive only income 
under the will if sustained, and it 
appeared that the petitioner was al- 
leged to be indebted to the estate 
in a large sum. 


petitioner has reasonable cause for 
contesting the validity of the will. 


Edla J. McPherson, child and heir and next of kin of John R. Mc- 
Pherson, deceased, having caveated against admitting to probate a paper 
writing purporting to be the last will and testament of said McPherson in 
the Orphans’ court of Hudson county, where the same had been offered 
for probate, petitioned the Ordinary for an allowance of $10,000 out of the 
corpus of the estate, and $10,000 out of the income, for her support and 
maintenance, and to meet the expenses incurred or to be incurred in 


conducting said contest. (Orphans’ Court act, sec. 22, P. L. 1898, p. 721). 

MAGIE, ORDINARY, said that this was singular legislation. If 
the contestant is to have an allowance out of the corpus of the estate pend- 
ing the contest, and the will is finally sustained, it amounts to nothing else 
than taking the property of the residuary legatees and giving it to some- 


body to whom it does not belong. However, looking at the statute His 
Honor was of opinion that section 22 must be read with section 197, 
which provides that the party contesting the will is to pay the costs and 
expenses of the litigation, if probate is granted, “unless it shall appear to 
the Court that the person or persons contesting such will or codicil had 
reasonable cause for contesting the validity of the same or shall not have 
offered on the trial or hearing any evidence other than the subscribing 
witnesses to the will or codicil.” The duty upon the Court, at the begin- 
ning of the contest, is to say whether the contestant has such reasonable 
cause for contesting the validity of the will at that time, as the Court could 
say upon the whole case, when it is closed, was reasonable cause for con- 
test. Now there is nothing submitted here upon which the Court can now 
so say. The petitioner may think she has such reasonable cause; no doubt 
she thinks so; but it is for the Court to be satisfied. 

The application for an allowance out of the income stands somewhat 
differently. Under the will the income goes to the petitioner for her life. 
Moreover, she is heir and next of kin. Ordinarily, there would seem no 
objection to permitting her to avail herself of some portion of it during 
the contest. But it 1s also made to appear that she is indebted, or may be 
found indebted, to the estate in a large sum. (His Honor commented on 
certain evidence which she had submitted in contradiction of this charge, 
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and expressed doubt whether she could avail herself of it in any action by 
the executors). Hence, it was a clear right—he would say the duty—of 
the executors to protect the estate by withholding payment, since the en- 
‘tire interest of the petitioner under the will is income, and would immedi- 
ately cease at her death. 

soth applications were accordingly denied. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 


Tax lien—Constitutional law—Title of act—1. Taxes in the village of 
South Orange are a paramount lien for three years only from the time 
they are payable. 2. Acts 1888, p. 97, and Acts 1895, p. 671, are uncon- 
stitutional: (1) Because the title is misleading; (2) because the basis of 
classification adopted by the legislature is illusory. Burnet y. Dean. 
(Messrs. Gallagher and Richards for complainant. Mr. James McC. Mor- 
row for defendants). Opinion by VAN SYCKEL, J., June 17, 1901. 
Depue, C. J., and Dixon, Gummere, Collins, Hendrickson and Voorhees, 
JJ., dissenting. 


Deed procured by fraud—Mortgage—Trusts.—1. A father, seventy- 
eight years old, conveyed to one of his sons all his real estate (which was 
substantially all his property), by a deed of conveyance of bargain and 
sale operating under statute of uses, for the express consideration 
of one dollar, and without power of revocation inserted in it. Under the 
unequal position as well as the other relations of the parties, together with 
the circumstances shown by the complainants and narrated at length in 
the following opinion, it was held that the complainants had sustained 
the burden of proof assumed by them; that the inference of fraud in the 
procuration of the deed by the son from the father was legitimate and 
warranted, and that the deed should be declared void. Held, also, that 
the conveyance could not, under the evidence, be sustained as a mortgage 
to secure debts, nor could it be supported upon the theory of a resulting 
or implied trust for the future care or support of the grantors, nor as a 
voluntary settlement from donor to donee. 2. A trust cannot be implied 
in favor of the grantor of land by deed operating under the statute of uses, 
the habendum clause declaring the use to be for the grantee. 3. An ex- 
press trust, not manifested in writing, made by a grantee of a deed of 
conveyance of lands in favor of the grantors, is void under the statute of 
frauds. Coffey v. Sullivan. (Messrs. Alan H. and Theodore Strong for 
appellants. Messrs. Vail and Ward for respondents). Opinion by VRE- 
DENBURGH, J., June 17, 1901. Garretson, Hendrickson and Adams, 
JJ., dissenting. 


Street railways—Injury to traveler on street—Contributory negli- 
gence.— Where, in an action against a street railway company for injuries 
received in a collision between defendant’s trolley car and a vehicle which 
. plaintiff was driving, the evidence of plaintiff’s contributory negligence 
was contradicted, such question was properly submitted to the jury. Lee 
v. North Jersey St. Ry. Co. (Mr. J. N. Atkinson for plaintiff in error. 
Mr. J. A. Kiernan fer defendant in error), PER CURIAM, June 17, 
1901. 
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Landlord and tenant—Dangerous premises—Contributory negli- 
vence.—L. A landlord, owning two adjoining buildings, one of which was 
on a corner, cut a stairway through from the hallway in the rear of the 
corner building to the other building, and afterwards leased such building 
to J. Plaintiff subleased rooms from J. on the second floor, and used such 
stairway and hall in the rear of the corner building as means of access to 
and from his rooms. Nine years after the stairway had been cut through, 
and five years after plaintiff leased his rooms, defendant leased the corner 
building, and used a hatchway, which had been constructed in the floor 
of the hallway in the rear of the building. Held, in an action for injuries 
received by falling in such hatchway, that plaintiff was not a mere licensee 
of the hallway, but was in the lawful use thereof, under a right derived 
from the owner of both premises, and was, therefore, entitled to recover. 
2. Plaintiff occupied rooms in an adjoining building to that occupied by 
defendant, and for seven years used a hallway in the rear of defendant’s 
building as a means of access to his rooms. Defendant had a hatchway 
in the floor of this hall, through which heavy articles were hoisted from 
the basement. Defendant had loaned to plaintiff the use of his hoisting 
apparatus when plaintiff moved in, and had directed plaintiff where to put 
his sign at the hall doorway. Held, in an action for injuries received in 
falling down the hatchway, that the evidence was sufficient to show de- 
fendant’s invitation to plaintiff to the use of the hallway. 3. Plaintiff 
occupied rooms in an adjoining building to that occupied by defendant, 
and for a number of years had used a hallway in the rear of defendant’s 
premises as a means of access to his rooms. The floor of the hallway was 
constructed as a hatchway, which could be opened and used for hoisting 
articles from the cellar, and it was so used by defendant. Plaintiff, on 
going to his place of business, opened the outside hall door, which was 
closed, but not locked, and was precipitated down the hatchway, which 
was open, and being used by defendant’s clerk. Held, insufficient to jus- 
tify a directed verdict for defendant for plaintiff's contributory negligence. 
McCormick v. Anistaki. (Mr. John H. Backes for plaintiff in error. Mr. 
James Buchanan for defendant in error). Opinion by DEPUE, C-. J., 
June 17, 1901. 


Street railroads—Injury to pedestrian——1. One who passes on foot 
along a cross-walk over a highway is bound to use his powers of observa- 
tion to discover approaching vehicles, and should exercise a reasonable 
judgment as to when and how to cross without collision. 2. This rule 
governs the relation of a pedestrian to all vehicles, including trolley cars. 
3. Trolley cars have characteristics of their own, but are not, therefore, 
set apart for legal treatment in a class by themselves. Their peculiarities 
are circumstances that have sometimes to be taken into account in apply- 
ing the general rule to a particular case. McGrath v. North Jersey St. 
Ry. Co. (Mr. Samuel Kalisch for plaintiff in error. Mr. George T. Werts 
for defendant in error). Opinion by ADAMS, J., June 17, 1901. 


Res judicata.—1. A defendant in an action at law who is prevented 
from making a particular defense that goes to the merits, because of a 
ruling that such defense is not cognizable at law, is not estopped by the 
judgment rendered in the court of law from applying to a court of equity 
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for relief upon the matter that constituted the defense so overruled. 2. 
Borcherling v. Ruckelshaus, 49 N. J. Eq. 340, 24 Atl. 547, followed. Met- 
ropolitan Savings & Loan Ass'n v. Dughi. (Mr. Thomas Anderson for 
appellant. Mr. James M. Trimble for respondents), Opinion by GARRI- 
SON, J., June 17, 1901. 


Action of debt—Violation of ordinance—Sale of liquors.—1. The 
action of debt prescribed by the charter of the City of Millville, to be 
brought for the recovery of a pecuniary penalty incurred by violating a 
city ordinance, is a suit in the court constituted by statute for the trial of 
small causes, held by a justice of the peace, or by the mayor of the city, 
invested for this purpose with the authority of a justice of the peace. 2. 
The power to license places for the sale of fermented liquors, granted to a 
city where such places were unrestrained by general law, coupled with the 
general power to pass ordinances for promoting the peace, good order, 
and prosperity of the city, justifies an ordinance which forbids any sale of 
such liquors without a licerise, and prescribes a penalty therefor. 3. If, 
in an action of debt pending in a court for the trial of small causes, the 
final action of the judge is shown by his entering upon the docket, “I ren- 
dered a verdict in behalf of the plaintiff, twenty dollars fine and costs,” 
the proceedings should be reversed for want of a judgment. 4. Under 
the act of March 28, 1895 (Gen. St., p. 371), the judicial proceedings of 
inferior courts, had for alleged violation of city ordinances, are reviewable 
by certiorari, even though an appeal to the common pleas might be taken 


under the justice’s court act. Stokes, City Treasurer, v. Schlacter (six 
cases). (Mr. Louis H. Miller for plaintiff in error. Mr. J. W. Wescott 
and Mr. T. W. Trenchard for defendant in error). Opinion by DIXON, 
J., June 17, 1901. 


Railroads—Injuries at crossings—Negligence of gateman.—1. It is 
the duty of a railway company to exercise ordinary care in the manage- 
ment of gates at crossings, and it is responsible to a traveler who, being 
without fault himself, is injured by the negligent management of such 
gates. 2. The plaintiff, at the railway crossing of a city street, was struck 
by a descending safety gate, as she reached the end of the crossing, and 
was severely hurt. The gates were open when she began to cross, and 
she failed to notice the lowering of the gates before she was struck. The 
gateman did not see her, but there was no obstruction to his view of her 
while crossing. On the trial of the action against the company, motions 
to non-suit and to direct a verdict were made and denied. Held, on review, 
that the question of the gateman’s negligence was for the jury; also that 
in view of the fact that the open gate was an invitation to the plaintiff to 
cross, and that notwithstanding this it was still her duty to look and listen 
for trains, and to extend her observation to approaching vehicles and to 
the safety of her path, the question of contributory negligence, in failing 
to look further at the gates, was properly submitted to the jury. 3. The 
exceptions taken to portions of the charge were not sustained. Smith v. 
Atlantic City R. Co. (Mr. J. Willard Morgan and Mr. Charles V. D. 
Joline for plaintiff in error. Mr. Howard Carrow for defendants in error). 
Opinion by HENDRICKSON, J., June 17, 1901. 
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Street railways—Vehicles—Injuries to passengers—Instructions.— 
1. Where, in an action against a street railway company for injuries to a 
passenger caused by a collision with a wagon, there was proof from which 
the jury might infer negligence of the motorman, it was not error to 
refuse to non-suit plaintiff. 2. Where a street car passenger received 
physical injury in a collision between the car and a wagon, she was en- 
titled to damages therefor, together with damages for fright or other 
mental disturbance caused thereby. 38. Where a street car collided with 
a wagon in a public street, it was proper, in an action for injuries to a 
passenger caused thereby, to refuse to instruct that plaintiff must estab- 
lish negligence by a preponderance of the evidence; since, under the doc- 
trine of res ipsa loquitur, proof of a collision raised a presumption of neg- 
ligence on the part of defendant, requiring it to establish that the motor- 
man was not in fact negligent. 4. In an action for injuries to a passenger 
on a street car, caused by a collision with a wagon, an instruction that 
the duty of the company in running the cars required a very considerable 
degree of care was not an overstatement of its duty. Shay v. Camden & 
S. Ry. Co. (Mr. Edward A. Armstrong for plaintiff in error. Mr. How- 
ard Carrow for defendants in error). PER CURIAM, June 17, 1901. 


Married women—Contracts—Enforcement.—1. The written prom- 
ise of a married woman, domiciled in New Jersey, to pay a sum of money 
to the order of her husband, signed by her at her domicile, and carried 
by him, with her acquiescence, to New York, and there indorsed, and 
delivered in exchange for other notes of like import, is a contract made 
in the State of New York; and the capacity of the wife to bind herself by 
a contract of suretyship is to be determined by the law of that state. 2. 
Such a contract, if valid in the State of New York, may be enforced 
against the married woman in this state, although such contract, if made 
here, would be void. 3. The statute of New Jersey that regulates the 
right of married women to make contracts of suretyship is not a declara- 
tion of a public policy that closes the courts of this state to rights of 
action arising in other jurisdictions, where the law is different. Thomp- 
son v. Taylor. (Mr. C. L. Corbin and Mr. R. P. Wortendyke for plaintiff 
in error. Mr. G. W. Betts for defendant in error). Opinion by VAN 
SYCKEL, J., June 17, 1901. Magie, Ch., and Krueger and Vroom, JJ., 
dissenting. 


Employers’ insurance—Construction of policy—Bankruptcy of in- 
sured.—A policy of insurance against the loss sustained by an employer 
through accidents happening to his employees contained the following 
clause: ‘No action shall lie against the (insurance) company as respects 
any loss under this policy, unless it shall be brought by the assured himself 
to reimburse him for loss actually sustained and paid by him in satisfac- 
tion of a judgment, after a trial of the issue.” Held, 1. That not the 
amount of the employee’s judgment, but the amount paid by the employer 
thereon, was the sum for which the insurer was responsible. 2. That the 
transfer of the employer’s property to a trustee in bankruptcy, by opera- 
tion of the United States bankrupt act, was payment, within the require- 
ment of this clause, and perfected the liability of the insurer for as much 
as the employee was entitled to receive out of the bankrupt’s estate. 3. 
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That this liability of the insurer passed, by force of the bankrupt act, to 
the trustee in bankruptcy, as assets of the estate. 4. That the amount 
for which the insurer is liable will be determined by ascertaining what 
percentage all the assets of the bankrupt, outside of this policy, will pay 
on all the debts proved against the estate, outside of the employee's judg- 
ment. The insurer is answerable for the same percentage of that judg- 
ment. Moses v. Travellers Ins. Co. (Mr. George Holmes, Mr. Charles 
C. Black and Mr. C. L. Corbin for appeliant. Mr. Freeman Woodbridge 
and Mr. E. I. Myers for respondent, A. H. Moses. Mr. Alan H. Strong 
for respondent, Mary Bardzik). Opinion by DIXON, J., June 18, 1901. 


Life insurance—Suicide.—Suicide will not defeat recovery upon a 
contract for life insurance not procured by the insured with the intention 
of committing suicide, unless the contract so provides in express terms. 
Campbell v. Supreme Conclave, Improved Order Heptasophs. (Mr. 
Alfred S. Badgley and Mr. Olin Bryan for plaintiff in error. Mr. Jon- 
athan W. Acton for defendant in error). Opinion by COLLINS, J., June 
18, 1901. Magie, Ch., and Van Syckel, Gummere, Hendrickson, Adams 


and Vroom, JJ., dissenting. 


Accord and satisfaction—Effect—An accord between the plaintiff 
and a third person as to the subject-matter of suit, and a satisfaction 
moving from such third person to the plaintiff, who accepts and retains it, 
are available in bar of the action if the defendant has either authorized 
or ratified the settlement. Jackson v. Pennsylvania R. Co. (Mr. David 


F. Edwards for plaintiff in error. Mr. James B. Vredenburgh for de- 
fendant in error). Opinion by ADAMS, J., June 18, 1901. 


Carriers—Assault on passengers—Negligence.—1. Carriers of pas- 
sengers are bound to exercise care in maintaining order and guarding 
those they transport against violence, from whatever source arising, 
which might be reasonably anticipated or naturally expected to occur, 2. 
It is a cardinal rule for the control of a trial court that the questions sub- 
mitted to the jury should be within the issues raised by the pleadings. 3. 
The plaintiff was injured by being attacked by a stranger while a pas- 
senger on the defendant’s steamboat. The sole issue made by the plead- 
ings in the case was “that the master and crew, disregarding their duty 
in the premises, made no effort to stop and quell said brawl and fight, or 
to protect the passengers from assaults,” etc. The trial judge submitted 
to the jury the question as to whether the defendants were not negligent 
in not having a special officer on the boat to protect the passengers. This 
was so clearly outside the issue as to be legal error, which must lead to 
a reversal. Partridge v. Woodland Steamboat Co. (Mr. William C. 
French and Mr. George A. Vroom for plaintiff in error. Mr. Jerome B. 
Grigg and Mr. Joseph H. Gaskill for defendant in error), Opinion by 
FORT, J., June 18, 1901. 


_ Principal and agent—Authority—Loans—Mortgages—Leases—1. 
Where certain saloon keepers had entered into an agreement with a brew- 
ing company for a loan of certain money to them secured by chattel mort- 
gage for a fixed sum, statements by a bill collector of the brewing com- 
pany, known by the saloon keepers to be such, and with no authority to 
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make loans on behalf of the brewing company, that such company would 
make further advances to such saloon keeper, were not binding on the 
brewing company. 2. A brewing company’s agent sent such company, 
which had agreed to loan defendant a certain sum, a note, saying, “Please 
send check payable to defendant for $5,500, to be secured by first mort- 
gage’ on certain property; in which the company replied, “We send you 
inclosed our check for $5,500 (which please secure by a first chattel mort- 
gage for $5,000), and for the $500 take defendant’s Cemand note;”’ which 
reply was read to defendant. The note given by defendant contained the 
words, “‘to be secured by first mortgage.” Held, that the sum agreed to 
be lent was to be secured by mortgage. 3. An agreement to mortgage a 
lease is a contract for an interest in land, within the statute of frauds. 4. A 
note containing the words, “to be secured by first mortgage,’ which makes 
no reference to a certain letter written, by the payee, and shown to the 
maker, in which it is said that the mortgage shall include a certain lease, 
is not a memorandum of an agreement to mortgage such lease, sufficient 
to take the agreement out of the statute of frauds. 5. Where a party 
agrees by parol to mortgage his lease of certain property as security for 
money to be loaned him, the payment thereof to him is not a sufficient 
part performance to take the agreement out of the statute of frauds. 6. 
Where the purchaser of personalty located in a certain place has notice 
of another’s claim to a mortgage thereon, before taking the bill of sale, 
equity will direct the execution of a mortgage by the purchaser on such 
personalty as was in such place at the time of the purchase, and still re- 


maining in the purchaser’s hands, Bernheimer v. Verdon. (Messrs. 
Hudspeth & Puster for appellants. Messrs. Marnell & Fallow for re- 
spondents). PER CURIAM, June 19, 1901. 


Principal and agent—Real estate brokers—Contracts.—1. Plaintiff 
placed a certain lot in the hands of defendants, real estate brokers, for 
sale. Defendants found a purchaser, who made an offer which plaintiff 
accepted. The purchaser then paid defendants a part of the price, and 
they gave him a receipt therefor, and signed it as agents. The receipt, 
signed by plaintiff or with his authority, would have bound him to make a 
conveyance. Held, that the authority given to defendants to find a pur- 
chaser did not authorize them to make an executory agreement to sell. 2. 
Before the deed was delivered and balance of price paid, the purchaser 
sold to another at an advanced price. Defendants knew of this sale, but 
did not know the last purchaser until after the receipt was given, and the 
last sale was not contemplated until after that time. They did not inform 
plaintiff of the last sale until his deed was delivered, and the price for 
which he sold was paid to him. Held, that there was no breach of duty 
on the part of defendants, so that plaintiff could recover from them the 
difference between the price for which he sold and that obtained by the 
first purchaser. 3. Where defendants, who were employed by plaintiff to 
find a purchaser for a lot, after finding such purchaser and receiving part 
of the price, knew, before the deed was delivered, that the purchaser had 
sold at an advance, but did not inform plaintiff, his claim, if any, against 
them, is for damages, for which an action at law is the appropriate rem- 
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edy. Dickinson v. Updike. (Messrs. Beasley & Walker for appellant. 
Mr. Robert S. Woodruff and Mr. James J. Cahill for respondents). PER 
CURIAM, June 19, 1901. 


Alimony—Foreign degree—Enforcement.—1. An answer to a bill 
in equity, admitting its substantial allegations, but denying complainant’s 
right to equitable relief, and claiming the benefit of such objection as 
though raised by demurrer, is, in effect, a demurrer to the bill. 2. The 
filing of a cross bill after demurrer to a bill of complaint does not prevent 
the court from considering whether the bill is demurrable. 3. A litigant 
may demur to a part, answer part, and plead to part of a bill, and all the 
modes of defense may be joined, provided each relates to separate and 
distinct parts of the bills. 4. Const. U.S., Art. 4, Sec. 1, providing that 
full faith and credit shall be given in one state to the judicial proceedings 
of every other state, does not make a foreign judgment or decree a record 
to be enforced without further proceedings in a sister state, nor does it 
refer to the remedy or means of enforcing it, but only provides that the 
facts found in the foreign court cannot be inquired into in the sister state. 
5. To give a foreign judgment the efficacy of a judgment against the 
property or person of defendant, to be enforced by execution in a sister 
state, it must be made a judgment there, and can only be enforced in the 
latter as its laws permit. 6. A decree for divorce with an allowance for 
alimony in equity is as much a judgment as if obtained in a common law 
court. 7. Equity will not take jurisdiction to enforce a decree for alimony 
rendered on a divorce granted in a foreign state, there being a full and 
adequate remedy at law. Bennett v. Bennett. (Messrs. Parker and Van 
Gelder for appellant. Mr. S. A. Patterson for respondent). Opinion by 
VOORHEES, J., June 25, 1901. 


Street railroads—Interference by city—Injunction.—The tracks of a 
street railway company, required by ordinance to conform to the grades 
of the streets, were above the grade, and the mayor of the borough found 
employees of the company at work on the tracks, and was told by the 
foreman that they were raising the tracks, whereupon the mayor ordered 
him to desist. Held, not sufficient to authorize an injunction restraining 
the mayor and council from interfering with the work of the company on 
its tracks. Bayliss v. Newark & H. Traction Co. (Mr. Addison Ely for 
appellants. Mr. Charles D. Thompson for respondent). Opinion by 
VOORHEES, J., July 2, 1901. 


NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions). 


Preliminary injunction—Doubtful right—Reparable injury.—Com- 
plainant’s house projected some six inches onto the adjoining lot owned 
by defendant, from whom she purchased. The deed from defendant made 
no reference to the encroachment, but a separate contemporaneous agree- 
ment provided that the dwelling might remain as located, free of rent. 
On complainant’s application for a preliminary injunction restraining de- 
fendant from building on the adjoining lot, and cutting off plaintiff’s light 
and air, defendant’s affidavits, including one from complainant’s own ten- 
ant, denied that material injury would be caused, and set up material 
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injury to defendant from an injunction. Held, that doubt as to complain- 
ant’s right and improbability of material injury required a refusal of the 
injunction. Naylor v. Corson. (Mr. Louis H. Miller for complainant. 
Mr. J. W. Acton for defendants). Opinion by GREY, V. C., June 4, 1901. 


Constitutional law—Electicn of corporate officers.—The power to in- 
quire into and adjudicate upon the validity of an election of officers by 
both municipal and private corporations is, by the constitution, vested 
solely in the Supreme Court of this state, and the legislature has no power 
to vest any part of that judicial jurisdiction in any other tribunal. Gold- 
stein v. Ewing. (Mr. J. B. Vreeland, Mr. C. Franklin Wilson and Mr. 
Leo N. Levi for petitioner. Mr. R. V. Lindabury and Mr. R. S. Green 
for defendants). Opinion by PITNEY, V. C., June 28, 1901. 


Vendor and purchaser—Contract— Default of vendor—Complainant 
purchased three building lots under an executory contract by which he 
was to pay in monthly installments, and, when half was paid, deed should 
be delivered. After nearly haif was paid, the vendor died, and her execu- 
tors refused to accept further payments on the ground that she did not 
own two of the lots. They also refused to obtain title and complete the 
contract, er to refund the money paid, on the ground that the estate might 
be insolvent. Held, that complainant is entitled to a lien on the lot which 
the vendor owned, to the extent of the money paid by him, and that the 
lot be sold to satisfy the lien, but not to a lien on other land belonging to 
her at the time of her death, and, if there is a deficiency, it must stand as 
other claims against her estate. Craft v. Latourette. (Mr. E. W. Demar- 
est for complainant. Mr. W. C. Parker for defendants). Opinion by 
STEVENS, V. C., June 28, 1901. 


Corporation—Voluntary dissolution—Receiver.—1. Where acorpor- 
ation was voluntarily dissolved, and the receivers, empowered to sell the 
corporate property, made a private contract of sale, subject to confirma- 
tion by the court, a subsequent offer by another bidder of a higher price 
is not sufficient ground for setting aside such confirmation, in theabsence 
of fraud. 2. Verbal encouragement or invitation by receivers to bid for 
the property of a dissolved corporation after the receivers had entered 
into a private sale of the property does not operate in equity to give any 
right against the receivers relating to the realty, so as to have such con- 
firmed sale set aside. Rogers v. Rogers Locomotive Co. (Mr. R. H. Mc- 
Carter for petitioner and for Mr. Longbottom, a stockholder. Mr. John W. 
Griggs for purchaser. Mr. William Pennington for receivers. Mr. 
Flavel McGee for stockholder trustee), Opinion by EMERY, V. C., June 
29, 1901. 


Insurance—Loss—Equity—Injunction.—1. Where, under _ condi- 
tions of a fire policy, each party chose an appraiser, and they appointed 
an umpire, and proceeded with the appraisal until they disagreed, and one 
appraiser then resigned, or refused to act further, the other appraiser and 
the umpire could complete the appraisal, and the award so made was 
binding both on the insured and insurer. 2. Where a fire policy provides 
that at the request of either party appraisers shall be appointed to deter- 
mine the amount of the loss, after the insured has demanded appraisers, 
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and they have been appointed and qualified, he cannot revoke the appoint- 
ment, and refuse to be bound by the award. 3. Where, after the appoint- 
ment and qualification of appraisers under a fire policy, and their disagree- 
ment, the one appointed by the insured refuses to act, insured should at 
once appoint another, and, if he fails to do so, he will be bound by the 
award of the umpire and the other appraiser. 4. Defendant’s mills and 
machinery were insured under a large number of policies, some insuring 
all the machinery for a gross sum, and others insuring each specific item 
for a fixed sum. Some of the buildings burned, and many items of ma- 
chinery were damaged, and others destroyed. The evidence as to the 
damage to each was technical and voluminous. Held, that actions at law 
against the several insurance companies should be restrained, and the 
matters determined in equity. American Cent. Ins. Co. v. Landau. (Mr. 
Edward M. Colie for complainants. Mr. Eugene Stevenson and Mr. 
John B. Humphreys for defendant). Opinion by PITNEY, V. C., July 
1, 1901. 


Turnpikes—Contract—Repair of bridge—Where a railroad com- 
pany contracts with a turnpike company to construct and maintain a 
bridge for the use of the latter over the railroad right of way, and there 
is nothing to show that the parties contemplate other than a bridge for 
ordinary turnpike purposes, and such a bridge is built, the expense of 
reconstructing it to withstand the strain caused by an electric railway 
afterwards built by the turnpike company must be borne by the latter. 
West Shore R. Co. v. Bergen Turnpike Co. (Mr. Albert C. Wall for 
complainant. Mr. William D. Edwards for defendant). Opinion by 
PITNEY, V. C., July 6, 1901. 


Municipal improvements—Injunction.—1. A lot holder who con- 
sents to a change of grade of a sidewalk in front of part of her property, 
and who stands by without objection, while the city authorities do exten- 
sive work and expend money thereon and on the sidewalk of adjoining 
owners, will not be allowed an injunction to restrain the completion of the 
work on the remaining portion of the sidewalk. 2. An injunction will not 
be decreed where its effect will be to continue a condition in a highway 
which is dangerous to those who pass over it. This is especially true 
where the threatened damage to theapplicant forthe writ islargely conjec- 
tural. Scharr v. City of Camden. (Mr. S. H. Richards and Mr. Thomas 
E. French for complainants. Mr. E. G. C. Bleakley for defendants). 
Opinion by GREY, V. C., July 11, 1901. 


Vendor and purchaser—Specific performance.—A vendor may bring 
a suit for specific performance against vendee to recover purchase money. 
Moore v. Baker. (Mr. Edward M. Colie for complainant. Mr. Charles 
E. A. Thorn for demurrant). Opinion by STEVENS, V. C., July 16,1901. 


_ Divorce—Desertion—Pleading.—1. Where a wife, because of a dis- 
agreement, separated from her husband, and his attitude towards her has 
been that she was a woman with whom he could not live, her absence from 
him is not of itself a desertion entitling him to divorce. 2. When a di- 
vorce is sought for desertion arising from compelled absence for extreme 
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cruelty, the facts should be so charged in the petition. Smithkin v. Smith- 
kin. (Mr.S.G. Naar and Mr. E. R. Walker for petitioner. Mr. P. Backes 
for respondent). Opinion by REED, V. C., July 17, 1901. 


Vendor and purchaser—Covenants—Enforcement.—1. Where a gen- 
eral scheme of land improvement is announced to invited-purchasers of 
lots, and part of the promulgated scheme is the declaration that a named 
portion of the lands within the general plan shall be devoted to special 
purposes, which are held out to be advantageous to all the lots to be sold, 
and implied covenant is thereby entered into by the owner with the lot 
purchasers that the named portion shall be devoted to the announced 
uses. 2. Each purchaser of a lot, and his grantees, may enforce this cove- 
nant against the grantor, or his grantees who purchased with notice of 
this implied covenant. 3%. He may also enforce it against the donee of 
the covenantor, who accepts as a gift a conveyance of part of the lands 
charged by the covenant. Such a grantee simply stands in the place of 
the donor. All the notice which the donor had at the date of the gift is 
imputed to his grantee, who paid nothing for his deed. Bridgewater v. 
Ocean City R. Co. (Mr. John C. Sims, Jr.,and Mr. Mark — R. Sooy for 
complainant. Mr. D. J. Pancoast, Mr. C. L. Cole, Mr. Charles Heebner 
and Mr. Robert Alexander for defendants). Opinion by GREY, V. C., 
July 18, 1901. 


NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions), 

Negligence—Leaving horse untied.—1. It is not per se negligence 
to leave a horse untied upon a public street, while the driver is on the 
sidewalk loading or unloading his wagon. 2. A refusal to charge a 
request, in such a case, that “it is not negligence for the driver of a quiet, 
gentle horse to leave him untied, and otherwise unattended, on the side 
of a public highway, while the driver is upon the sidewalk loading goods 
in the wagon,” is error. 3. One of the essential grounds of defense, 
which a defendant has the right to have stated to the jury, is that the 
horse was, and was known to be, a kind and gentle one. 4. Where the 
proof is undisputed that the horse was a kind and gentle one, and no refer- 
ence is made to that fact in the charge of the court, notwithstanding a 
request to that effect, it is error which will lead to a reversal. Belles v. 
Kellner. (Messrs. Lindabury, Depue & Faulks for plaintiff in error. 
Mr. Burton L. Hare and Mr. Samuel Kalisch for defendant in error). 
Argued before the Chief Justice and Gummere, Ludlow and Fort, JJ. 
Opinion by FORT, J., April 16, 1901. 


Negligence—Construction of subway—Accumulation of gas.—The 
existence of a duty on the part of a telephone company, when construct- 
ing a subway, to anticipate and provide against the accumulation of illu- 
minating gas therein, depends upon whether or not the escape of such 
gas from the mains and service pipes of the gas company can be pre- 
vented by the latter by the use of reasonable care. Chalmers v. Paterson, 
P. & S. Tel. Co. (Mr. John W. Harding for plaintiff in error. Mr. 
Eugene Emley and Mr. Ralph Shaw for defendant in error). Argued 
before Depue, C. J.. and Gummere, Ludlow and Fort, JJ. Opinion by 
GUMMERE, J., April 23, 1901. 
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Statutes—Repeal—Assessment of taxes.—1. A special law applicable 
to a single county, providing a method for securing a uniform assessment 
for taxes in the county, was not repealed by the adoption of that amend- 
ment to the constitution which provides that “property shall be assessed 
for taxes under general laws and by uniform rules according to its true 
value,’ where the general law uses different machinery for accomplishing 
the same result. 2. The notice required to be served upon the individual 
taxpayer by the sixth section of an act entitled “An act creating a county 
board of commissioners of appeal in cases of taxation and for equalizing 
assessments for taxes in the county of Hudson” (P. L. 1873, p. 794) is dis- 
pensed with as to assessments for real estate only by the act, entitled ““An- 
act concerning taxes and the equalization of values,’ approved May 22, 
1894 (3 Gen. St., p. 3,450). State (Town of West Hoboken) v. Board of 
Com'rs of Hudson County. (Mr. Augustus A. Rich for prosecutors, 
Town of West Hoboken and Town of West New York. Mr. Horace L. 
Allen for prosecutor, Town of Union. Mr. Emil J. Walschied for prose- 
cutor, North Bergen Tp. Mr. Henry M. Nutzhorn for prosecutor, Wee- 
hawken Tp. Mr. William D. Edwards for defendants). Argued before 
Garrison and Garretson, JJ. Opinion by GARRETSON, J., March 13, 
1901. 


Goods sold—State of demand.—A state of demand founded upon a 
contract for the furnishing of several different kinds of goods at different 
prices, describing the goods as sundries, is sufficient, when it appears 
that the defendant has had the opportunity of presenting his defense, and 
has not been surprised or misled thereby. McCall Co. v. State (Merritt, 
Prosecutor). (Mr. E. Koester for plaintiff. Messrs. Hart & Hart for 
defendant). Argued before Van Syckel, Garrison and Garretson, JJ. 
Opinion by GARRISON, J., June 10, 1901. 


Public improvements—Assessment—Title.—1. Where the  prooi 
shows the prosecutor to have been familiar with all the proceedings for a 
municipal improvement from its inception, it will not be set aside on tech- 
nical objections. 2. It is the duty of parties to act promptly if they wish 
to avail themselves of irregularities in public improvements, and not to 
wait until after contracts are awarded, and the money expended. 3. An 
error in assessing a lot in the name of a person not the owner will be 
corrected by the court under the power conferred by statute. 4. A per- 
son who holds title to land by an unrecorded deed is a freeholder. 5 
Where the statute requires that the commissioners shall be “disinterested 
freeholders,” the order of appointment must recite that fact; otherwise 
the proceedings are defective. 6. Assessments for public improvements, 
set aside for defects of the character here brought up, but which appear 
to have been laid upon legal principles, and to be just and fair, will be 
reassessed by the court under the act approved March 23, 1881. State 
(Brewer) v. City of Elizabeth. (Mr. C. McK. Whittemore for prose- 
cutors. Mr. J. C. Connolly for defendants). Argued before Gummere 
and Fort, JJ. Opinion by FORT, J., June 10, 1901. 


Highways—Construction—Repairs.—1. Approval by the chief engi- 
neer of a public road authorized by the act of April 7, 1888 (3 Gen. St., p. 
2,882), or its supplements, is a prerequisite to recovery under a contract 
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for the building and construction of such road, unless payment of the 
claim shall have been ordered by a two-thirds vote of all the members of 
the Board of Chosen Freeholders of the county within which such road 
is laid out. 2. Work and materials necessary for the maintenance or 
repair of such a road may be awarded by such Board of Chosen Free- 
holders without advertisement and contract with the lowest bidder, not- 
withstanding the cost may exceed $1,000. The requirement of the statute 
of advertisement and contract applies only to original construction. 3. A 
contract for a county public road fixed the price for excavation and filling 
at specified rates for excavation only, and required all fills to be made 
with materials excavated from the road, unless the contractor should 
prefer to borrow filling, in which case it should be without cost to the 
county. The required excavation of the road did not furnish enough 
material for the required fills. Held, that the contractor was entitled to 
recover for the deficiency provided from borrow pits. 4. Interest on a 
demand, required by “An act in relation to the expenditure of public 
money by municipal corporations,” approved April 4, 1871 (2 Gen. St., p. 
2,237), to be verified before payment is legal, can only be allowed from 
the date at which such verified demand is presented for payment. Curley 
v. Board of Chosen Freeholders of County of Hudson. (Mr. Charles L. 
Corbin for plaintiff. Mr. John Griffin for defendant). Argued before 
Depue, C. J., and Dixon, Collins and Hendrickson, JJ. Opinion by 
COLLINS, J., June 10, 1901. 


Sale—Rescission for fraud—Evidence.—1. If a person has, through 
fraud, bought goods on credit, giving only his notes for the price, and 
then has transferred the goods to a third party, it is not necessary for the 
vendor, in attempting to rescind the sale on account of the fraud, to 
tender a return of the notes before bringing trover or replevin against 
the transferee, provided the vendor holds the notes when he attempts to 
rescind, and produces them in court at the trial for cancellation. 2. A 
copy of a report in the books of Dun’s Commercial Agency is not com- 
petent evidence of the statements on which the report was based. 3. If 
the defendant in replevin give bond, under section 10 of the replevin act, 
to retain possession of the goods, and the plaintiff recover in the suit, 
the jury can award him only the value of the goods so replevined and 
damages, not the value of all the goods described in the writ. Cowen v. 
Bloomberg. (Mr. Elgin L. McBurney for plaintiff in error. Mr. James 
F. Minturn for defendant in error). Argued before Depue, C. J., and 
Collins, Hendrickson and Dixon, JJ. Opinion by DIXON, J., June 10, 
1901. 


Railroads—Crossing accident—Negligence—Damages.—1. While 
the railway company, at a highway crossing, has the prior right of pas- 
sage as against the traveller, still both are charged with the mutual duty 
of exercising reasonable care to prevent injury. Each must make reason- 
able and proper efforts, in view of the circumstances, to foresee and avoid 
collisions. 2. The plaintiff's intestate, while riding with the plaintiff, 
who was her brother, was killed in a collision with defendant’s railway 
train, in a country district, at a public crossing. The occupants of the 
carriage did not see or hear the train until they were in the act of cross- 
ing. The train was travelling at a speed of thirty or forty miles an hour. 
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The situation was such that the fireman, from his side of the cab, saw the 
carriage stop for a few moments, about ten or fifteen feet from the track, 
and then start to cross. He failed to inform the engineer, who, from his 
side of the cab, could see nothing until the horse’s head appeared in view, 
and then he applied the emergency brake. This checked the speed of 
the train so that the collision was almost avoided, the engine striking the 
hind wheel of the carriage as it was passing the last rail. Upon the trial 
of the suit against the company, motion was made to nonsuit, and to 
direct a verdict for want of proof of negligence as against the company. 
The motions were denied by the trial judge, who submitted to the jury, 
under proper instructions, the question of the fireman’s negligence, and 
also the question whether, upon the proofs, the statutory signals were 
given. The jury returned a verdict for the plaintiff. Upon a rule to 
show cause why a new trial should not be had for error in the rulings, 
and also on the grounds that the verdict was against the clear weight of 
the evidence, and was also excessive, held: (1) That there was no error 
in the rulings, nor could the verdict be disturbed as being against the clear 
weight of the evidence; (2) that, the damages being limited by the statute 
to the pecuniary loss sustained by the next of kin, the verdict of $5,000, 
under the evidence, was excessive. Rafferty v. Erie R. Co. (Mr. 
Michael Dunn for plaintiff. Messrs. Corbin & Corbin for defendant). 
Argued before Depue, C. J., and Dixon, Collins and Hendrickson, JJ. 
PER CURIAM, June 10, 1901. 


Street railroads—Rights in highway—Driver of vehicle—1. A trol- 
ley company can claim no superior right to that of the driver of any other 
vehicle in the ,use of the highway, regard being had, however, to the 
former’s fixed line of travel. Each must have due regard to the rights of 
the other in its use. 2. The plaintiff, in a well-lighted street, at night, 
when about to cross the highway in his carriage, a short distance from 
the regular crossing, saw a trolley car approching two hundred and fifty 
feet away. He at once proceeded to cross with his horse on a walk, 
without further watching the approach of the car, which collided with his 
carriage, causing him personal injuries. Upon the trial of his action the 
court refused to nonsuit, on the ground of contributory negligence. 
Held, on error, that the ruling was correct. Woodland v. North Jersey 
St. Ry. Co. (Mr. George T. Werts for plaintiff in error. Mr. Samuel 
Kalisch for defendant in error). Argued before Depue, C. J., and Dixon, 
Collins and Hendrickson, JJ. PER CURIAM, June 10, 1901. 


Mutual insurance company—Powers—Premium notes.—1l. The 
charter of the Millville Mutual Marine and Fire Insurance Company 
authorizes it to insure corporations as well as individuals. 2. The charter 
of the City of Millville authorizes it to insure its public buildings against 
loss by fire on the plan of mutual insurance in such companies as the 
Millville Mutual Marine and Fire Insurance Company. 3. By giving its 
premium notes for the payment of assessments to meet losses incurred by 
such an insurance company, the city does not loan its credit to the com- 
pany, in violation of paragraph 19, Art. 1, of the constitution of New 
Jersey. 4. By becoming a member of such an insurance company, the 
city does not become the owner of any stocks or bonds belonging to the 
company, or of any stock in the company, in violation of paragraph 19, 
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Art. 1, of the state constitution. 5. When a demurrant has been required 
to specify the causes of his demurrer, he cannot, on the argument, object 
to defects which he had not particularized. French v. Mayor, Etc., of City 
of Millville. (Mr. Samuel H. Richards and Mr. Thomas E. French for 
plaintiff. Mr. Louis H. Miller for defendant). Argued before Depue, 
C. J., and Collins, Hendrickson and Dixon, JJ. Opinion by DIXON, 
J., June 10, 1901. 


Railroads—Defective crossing—Injury to bicyclist—A railroad com- 
pany was required by charter “to construct and keep in repair, good and 
sufficient bridges over or under the said railway, where any public or 
other road shall cross the same, so that the passage of carriages, horses 
and cattle across the said railway shall not be impeded thereby.” At the 
grade crossing of a turnpike by the single-track railroad of said company 
the bridging consisted of planks four inches thick, laid parallel with the 
rails. ‘The crossing was diagonal, and was dangerous, because the view 
of the trains was not clear. A bicyclist riding over the track was thrown 
from her wheel and injured by reason of a gap in the bridging just inside 
the further rail in her course, caused by the removal of six feet in length 
of one of such planks. Ina suit against the company to recover resultant 
damages, held: (1) That the duty enjoined by the charter was one to the 
public lawfully using the highway, including those travelling on bicycles, 
and that the facts recited showed a breach of such duty; (2) that, consider- 
ing the character of the crossing, and the duty of travellers to look for 
approaching trains, the failure of the bicyclist to notice such a gap in the 
bridging was not indisputably negligent. Sonn v. Erie R. Co. (Mr. 
Cortlandt Parker for plaintiff in error. Mr. Samuel Kalisch for defend- 
ant inerror). Argued before Depue, C. J., and Dixon, Collins and Hen- 
drickson, JJ. Opinion by COLLINS, J., June 10, 1901. 


Married woman—Warrant to confess judgment—Foreclosure.—l. 
A married woman may make a warrant of attorney to confess judgment; 
if she may make the contract to which it is attached. 2. Where a note 
and a bound and mortgage are given for the same debt, the obligee may, 
after the foreclosure of the mortgage, proceed upon the bond under the 
act of 1881 (2 Gen. St., p.2,112, Sec. 47). 3. The act above cited is for 
the protection of the debtor, and does not imply a public policy that pre- 
vents the debtor from waiving his right to have the suit on the bond com- 
menced by process. 4. The giving of a power of attorney to confess 
judgment is such a waiver. 5. A confessed judgment against a married 
woman will, upon proper proofs, be opened to admit of an application for 
a feigned issue to settle the question of her ability to make the contract 
upon which the judgment was confessed, and the question of usury may 
be litigated upon such issue. Crosby v. Washburn. (Mr. S. Cameron 
Hinkle for plaintiff. Mr. Clarence L. Cole for defendant). Argued 
before Van Syckel, Garrison and Garretson. Opinion by GARRISON, 
J., June 10, 1901. 


Negligence—Defective stairway—Injury to customer.—The defend- 
ants maintained in the shed of their lumber vard a stairway resting at its 
foot, with a bearing of only two and one-half inches, upon the outer edge 
of an elevated platform composed of hemlock planks two inches thick 
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and one foot wide, supported by projecting beams. The stringers were 
placed so that one of the beams, upon which met two of the planks at 
the outer line of the platform, came between them. As the plaintiff (a 
customer) and defendants’ manager were descending the stairway, these 
planks split off under their weight, and the stairway fell twelve feet to the 
ground. The plaintiff sued to recover for personal injuries sustained by 
the fall. It was proved there were old “checks” along the line of the 
break. Held, that it was neglient to maintain such stairway without 
proper inspection, notwithstanding that it had been originally con- 
structed (five years before) by reputable carpenters employed for the pur- 
pose. Spicer v. Boice. (Mr. Craig A. Marsh for plaintiff. Mr. George 
Holmes and Mr. R. V. Lindabury for defendants). Argued before 
Depue, C. J., and Dixon, Collins and Hendrickson, JJ. Opinion by 
COLLINS, J., June 10, 1901. 


Mechanics’ lien—Filing contract.—A paper writing, purporting to 
be a building contract, filed with the county clerk, stated the price of the 
building as $5,100. The real price agreed on by the contracting parties 
was $4,100. Held, that the filing of such paper writing did not, under 
the mechanic’s lien law (P. L. 1898, p. 538), operate to make the building 
and its curtilage liable to the contractor alone for work done or materials 
furnished in pursuance of the real contract. Murphey-Hardy Lumber 
Co. v. Nicholas. (Mr. Frederick F. Guild for plaintiff in error. Mr. 
Elwood C. Harris for defendants in error). Argued before Depue, C. J., 
and Dixon, Collins and Hendrickson, JJ. Opinion by COLLINS, J., 
June 10, 1901. 


Township—Severance—Liability for debts——After a judgment was 
obtained against the Board of Education of the Township of Ridgefield, 
and an execution was issued upon it, in pursuance. of the act of 1900, p. 
280), a portion of the territory of Ridgefield was severed from it by legis- 
lative action and added to other municipalities. Held, that, in the 
absence of any legislative declaration to the contrary, Ridgefield owns 
all the property within its present limits, and is liable for all debts con- 
tracted before the severance of its territory. McCully v. Tracy, Collector. 
(Messrs. Demarest & De Baum for plaintiff. Mr. Peter W. Stagg for 
defendants). Argued before Van Syckel, Garrison and Garretson, JJ. 
Opinion by VAN SYCKEL, J., June 10, 1901. 


False imprisonment—Evidence.—When a passenger upon a railroad 
train has been arrested by the agent of the railroad company for travelling 
“without having previously paid his fare, and with intent to avoid payment 
thereof,” he is entitled, in his action to recover damages for the arrest, to 
prove a custom of the company under which he reasonably might and 
honestly did believe that a ticket which he had purchased from the com- 
pany, and which he tendered as his fare, was lawful payment for the trip he 
was making at the time of the arrest. Tidey v. Erie R. Co. (Mr. Samuel 
Kalisch for plaintiff in error. Mr. Cortlandt Parker and Mr. Cortlandt 
Parker, jr., for defendant in error). Argued before Depue, C. J., and 
Collins, Hendrickson and Dixon, JJ. Opinion by DIXON, J., June LO, 
1901. 
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STATE NOTES. 


Chancellor William J. Magie is 
spending his vacation in Maine, and 
by his appointment Vice-Chancel- 
lor Emory is now the acting Chan- 
cellor of New Jersey, with power to 
sign final orders and decrees in the 
Court of Chancery. 

The secretary of the State Board 
of Taxation, Mr. Thomas B. Usher, 
has in preparation a compilation of 
the laws of the state relating to tax- 
ation. Tax legislation in this state 
has been so prolific for many years 
past that it is generally conceded 
that,as the result of the multiplicity, 
no state’s laws on the subject are 
so difficult to understand. The fact 
is that a tax official in looking up 
almost any subject would have to 
wade through nearly every tax law 
that has been passed since 1849. A 
revision of these laws has long been 
needed. 

Ex-Judge Benjamin F. Lee died 
at his home in Mount Holly on July 
11, after a brief illness, death result- 
ing from an attack of bronchitis. 
Mr. Lee was born in Vincentown 
in 1839, was educated in the district 
schools, and later engaged in pho- 
tography at Bordentown. At the 
outbreak of the Civil war he en- 
listed in the Ninth N. J. Volunteers, 
and in August, 1860, received a 
commission as Second Lieutenant 
12th N. J. Vol. He took part in 
the battles of Fredericksburg, Get- 
tysburg, Mine Run and other en- 
gagements, and was mustered out 
in 1864 on account of physical dis- 
ability. He then engaged in busi- 
ness in Mt. Holly. In 1875 he was 
elected Sheriff of Burlington coun- 
ty on the Democratic ticket, and in 
1882 was appointed judge of the 
Court of Common Pleas by Gov- 
ernor Ludlow. In 1885 he was 
elected vice-president of the Mount 
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Holly National Bank, and the fol- 
lowing year was made _ cashier, 
which position he held until his 
death. He leaves a widow and one 
son, F. H. Lee. 


| DEATH OF EX-GOVERNOR NEW- 


ELL. 


Ex-Governor of New Jersey Dr. 
William A. Newell died at Allen- 
town on Thursday, August 8, aged 
eighty-four years. Governor Voor- 
hees ordered the State House to be 
draped in black, and the remains 
were taken to Trenton and lay in 
state at the Capitol, guarded by a 
detail of soldiers till Monday, when 
they were removed to Riverview 
cemetery and placed in a vault 
pending the arrival of Dr. Newell’s 
daughter from abroad. 

Dr. Newell has been one of the 
most noted Jerseymen of his day, 


although not a native of the state. 
His father, formerly of Monmouth 
county, was living as a pioneer in 
_ Warren county, Ohio, at the time of 
| the ex-Governor’s birth, on Sep- 


The family re- 
turned to New Jersey, and the 
younger Newell was educated at 
Rutgers College, where he graduat- 
ed in 1836. He then studied medi- 
cine, graduating from the Univer- 
sity of Pennsylvania’s Medical De- 
partment in 1839. For many years 
he practiced his profession at Im- 
laystown and Allentown, and also 
carried on farming. ° 

In 1846 he was elected to Con- 
gress as a Whig, and later was re- 
elected, serving until 1851. Abra- 
ham Lincoln had been elected to 
Congress the same year, and the 
two sat side by side in the House, 
and a close friendship existed be- 
tween them until Lincoln’s death. 
In 1864 Dr. Newell was re-elected, 


| serving one term. 
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In 1856, the year of the Fremont 
campaign, Dr. Newell was nomi- 
nated for the Governorship separ- 
ately by both the newly-organized 
Republican party and the Native 
American 
successful at the polls over his 
Democratic competitor by a small 
majority, and in January following 
he walked from Allentown to Tren- 
ton to take the oath of office, a 
snow storm having blocked the 
roads. In 1877 he was a candidate 
for Governor, but was defeated by 
General McClellan. He served as 


Governor of Washington territory | 
from 1880 to 1884, and after the ex- | 
piration of his term practiced medi- | 
cine at Olympia, of which city he | 
From 1884 | 
to 1886 he served as Indian Com- | 
missioner in Washington territory. | 


was elected Mayor. 


About three years ago he returned 


to Allentown, where he resided un- | 


til his death. He leaves surviving 


him one daughter, who was abroad 


at the time of his death. 


It was during his first term in | 
Congress that Dr. Newell introduc- | 


ed the first resolution for a life-sav- 
ing service, but the measure failed 
to pass. In August, 1848, he offer- 
ed an amendment to the 


boats, rockets, cannonades, 
other apparatus for the better pres- 
ervation of life and property from 
shipwreck along the coast of New 
Jersey between Sandy Hook and 
Little Egg Harbor.” Abraham Lin- 
coln helped Dr. Newell in getting 


votes for his measure, and Lincoln | 


a short time after designed and pat- 
ented an invention to aid wrecked 
vessels. Dr. Newell was appointed 
Superintendent of the Life-Saving 
Service, at the close of his term as 
Governor of New Jersey, and held 
that position for four years. He 
is also credited with the creation by 
Congressional legislation of the 


organization, and was | 





Senate | 
lighthouse bill providing for “surf- | 
and | 
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United States Agricultural Bureau, 
which is now one of the full depart- 
ments of the executive branch of 
the National Government. 

He was for several years presi- 
dent of the New Jersey State Board 
of Agriculture, a trustee of Rutgers 
College, vice-president and _ presi- 
dent of the National Council of the 
Union League of America. Dr. 
Newell was one of the founders of 
the Republican party, and during 
his active political career was one 
of the most influential party leaders 
in New Jersey. 

One of our exchanges says, con- 
cerning him: “In the death of ex- 
Governor William A. Newell New 
Jersey has lost a citizen whose life- 
long record is one of honor and 
usefulness. Whether as a physi- 


cian, a lawmaker, an executive, or 
a private citizen, Dr. Newell’s life 
shed luster upon his own character 


and upon the state of New Jersey. 
He was a skilled and faithful physi- 
cian, an intelligent and_ patriotic 
lawmaker, a wise and conscientious 
Governor and a_ progressive and 
public-spirited private citizen. His 
devotion to duty was absolute, as 
he saw his duty, and he seldom saw 
it other than right. Although al- 
ways in close touch with modern 
ideas and a firm believer in pro- 
gressive methods, his qualities as a 
statesman were of the antique 
mould. He was a politician, but in 
the better meaning of the term. 

“Dr. Newell was the father of the 
life-saving service, and if his life 
disclosed no other achievement, 
this in itself would be sufficient to 
preserve his name in grateful honor 
through all time.” 


RECENT BANKRUPTCY DECISION. 


The United States Supreme court 
in Carson, Pirie, Scott & Co. v. Chi- 
cago Title and Trust Co., 5 Am. B. 
R. 814, has held that payments in 
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money made by an insolvent debtor 
to a creditor, the debtor not intend- 
ing to give a preference and the 
creditor not having reasonable 
cause to believe a preference was 
intended, nevertheless constitute a 
preference within the meaning of 
the Bankruptcy act, and must be 
surrendered as a condition prece- 
dent to proving the balance of the 
debt or other claims of the creditor. 


OBITUARIES. 


Mr. Jonn Fiuavet McGEE. 


Mr. J. Flavel McGee, the well- 
known New Jersey lawyer and pol- 
itician, died at his home in Jersey 
City, Monday, August 12, of acute 
gastritis, after an illness of several 
weeks, aged fifty-seven. He was 
born April 6, 1844, in Frelinghuy- 
sen township, Warren county, near 
Johnsonburg. His father was Wil- 
liam C. McGee, a Presbyterian min- 
ister, who was pastor of Hardwick 
and Marksboro churches, and his 
mother, whose maiden name was 
Anna Sherrerd Clark, was a grand- 
daughter of Rev. Joseph Clark, of 
Revolutionary fame. 

Mr. McGee was prepared for col- 
lege at the Newton Collegiate In- 
stitute and Blair Presbyterian 
Academy, and entered Princeton 
College in the junior class in 1863. 
While in college he took the first 
prize for debate in Clio Hall. He 
was graduated in 1865, and for a 
vear afterwards was principal in one 
of the public schools in Belvidere, 
but he gave up this place to take up 
the study of law. He was regis- 
tered in the office of John M. Sher- 
rerd, and later in that of J. G. Ship- 
man, both of Belvidere. He passed 
the attorney’s examination in June, 
1868, and the counselor’s in June, 
1871, and at the latter term argued 
two cases in the Supreme court and 
one in the Court of Appeals, two of 
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| which have since become leading 
| Cases. 


For many years Mr. McGee 
was employed in many of the most 


_ important cases tried in the higher 
courts of the state. 


When he passed the attorney’s 
examinations, he went to Jersey 


| City, where he was associated with 
| Stephen B. Ransom. 
_formed a partnership with William 
_ Muirhead, former Governor Joseph 


Later on he 


Dorset Bedle subsequently joining 


them, the firm title being Bedle, 
| Muirhead & McGee. The firm af- 
_terwards became Bedle, McGee & 


Bedle, on the admission of Gover- 
nor Bedle’s son to partnership. 


When Governor Bedle died, Mr. 
| McGee became the senior and an- 
_ other of the Bedles entered it. 


The 
firm lately has been McGee & 


| Bedle. 


Governor Bedle was counsel for 


the Lackawanna Railroad Com- 


pany up to the time of his death, 


_ after which Mr. McGee became its 
| legal representative. 


In his capac- 
ity as counsel for this company, Mr. 


_ McGee has figured prominently in 
| Newark the last two years, in con- 
_ nection with the negotiations for 


the abolition of grade crossings. 
Mr. McGee was a hereditary 
member of the Society of Cincinnati 


_and of the Sons of the American 


Revolution. He was a member of 
the Union League and one of its 
former presidents. He was also a 
ruling elder of the First Presbyter- 
ian church. 

As is well known, for many years 
Mr. McGee was employed in many 
of the most important cases tried in 
the higher courts of the state. So 
generally recognized was his abil- 
ity, that on the death of Judge 
Bradley he was unanimously rec- 
ommended by the Bar Association 
of Hudson county and largely by 
the Bar of the whole state for the 
position of Associate Justice of the 
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Supreme court of the United States. 


THE NEW JERSEY 


But the appointment did not come 


to this state. 

Mr. McGee married Frances E. 
Harris, Ba eg of the late Dr. 
Henry S. Harris, who left one son, 
who is now a member of his father’s 
law firm. Later he married Julia F. 
Randolph, daughter of Bennington 
F. Randolph, who, with six chil- 
dren, survives him. 

Though never an office holder 
Mr. McGee was always an active 
Republican, and was always looked 
to as a tower of strength in leading 
the organized efforts made on mem- 
orable occasions to withstand the 
political rabble that at times was a 
menace to Hudson county. 

Judge Blair, in responding to a 

motion that the entry of Flavel Mc- 
Gee’s death be placed upon the rec- 
ords of the Court of General Ses- 
sions, said: “I knew Mr. McGee 
over forty years; in fact, we were 
boys together. We grew up to- 
gether, and I not only knew him 
professionally, but I knéw his home 
life also. No one could know Mr. 
McGee and not appreciate him to 
a high degree. Not only has the 
sar lost one of its most honored 
members, but society 
model of culture, 
connections and of highly moral 
tendencies. The death of Mr. Mc- 
Gee is indeed a loss to all.” 

Various Hudson county organi- 
zations and societies, both political 
and social, have passed resolutions 
touching his death. 

The funeral services were held at 
his late residence on Thursday, Au- 
gust 15, and were attended by many 


has lost a 
a man of social | 


members of the First Presbyterian | 


church, of which Mr. 


McGee was | 


an. elder and ardent worker; many | 


of the Hudson County 


was a member and ex-president. 


Sar and a | 
large delegation from the Union | 
League Club, of which Mr. McGee | 


| 
| 
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Every branch of the Federal, state, 
county and city government was 
represented, Palms and a few floral 
tributes were the only displays. 

Rey. Charles Herr, D. D., of the 
First Presbyterian church, con- 
ducted the funeral service. In his 
remarks Dr. Herr said: 

“We have lost the presence of a 
man of high culture and intellect, 
and I can hardly bring myself to 
speak of him to-day. The reality 
of his loss overwhelms my heart. 
We cannot understand why he must 
be taken away at the time of his 
highest point of usefulness, highest 
point of physical force. 

“In church he was a command- 
ing figure, wise in counsel, faithful 
in service, large in benevolence, 
steadfast in piety, firm in religious 
conviction, brilliant in speech, faith- 
ful to denomination, at the bar fore- 
most among lawyers, notable not 
only for learning and forensic abil- 
ity, but for clearness of character 
which gave him a distinction all his 
own. His death leaves a vacancy 
that no one can fill. 

“His speech was never tinged 
with bitterness, and he had a fine 
appreciation of worth wherever it 
existed. Charitable, patient, broad- 
minded, wise and high in the level 
of thought: firm in tone of expres- 
sion. How inexpressibly is our 
city impoverished by the loss of 
such a man?” 

The pall-bearers were: 
John A. Blair, E. F. 
Sanford Ross, George F. 


Judge 
C. Young, P. 
Perkins, 
Charles C. Black, John S. McMas- 
ter, Henry Dusenbury and W. H. 


Truesdale. The remains were 
placed in the receiving vault of the 
New York Bay Cemetery, the in- 
terment being private. 

At a special meeting of the Hud- 
son County Bar Association, held 
on August 14, in Chancery Cham- 
bers, there was a large attendance 
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of the local Bar. Messrs. Isaac S. 
Taylor, John A. Blair and Charles 
L. Corbin were appointed a com- 


mittee on resolutions, and they pre- | 


sented the following: 
“The members of the Hudson 
County Bar present this memorial 


of our late associate Flavel McGee: | 


“His record of over thirty years 
of continuous professional work in 
our county is one of usefulness and 
honor. His industry, research and 
sound judgment as counsel and his 


eloquence and thoroughness as an | 


advocate placed him in the foremost 
rank. His marked success at the 
Bar aroused no envy or jealousy 
among his fellows, because it was 
recognized as fairly earned, by them 
as well as by the community. In 


his wide experience in the contests | 
of his profession, his courtesy and | 
kindness were unfailing and his in- | 
conduct | 


tegrity of purpose and 
were unmistakable. As a citizen, 
he was public spirited and gave his 
time and means freely to the com- 
munity. To his friends he was 
never wanting and he had no en- 
emies.” 


Various members of the Bar paid | 


tribute to Mr. McGee, among them 
being Mr. Charles W. Fuller, who 
presided at the meeting; Mr. Isaac 
S. Taylor, Judge John A. Blair, 
who spoke with much feeling con- 
cerning the life, both public and 


private, of the deceased; Mr. Jacob | 


Weart, who dwelt particularly on 
Mr. McGee’s intellectual attain- 
ments and political ability. 


years, and was frequently brought 
into contact with him on the same 
or opposite sides. I can speak of 
him as a lawyer; he loved his pro- 


fession, he gloried in it and loved | 


even its technicalities. He was a 
good fighter in the court room and 


Mr. | 
William D. Edwards said of him: | 
“T was intimate with him profes- | 
sionally for the last twenty-five | 
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a delightful opponent with whom 
to walk down from the Court 
House after the fray. He worked 
in his profession, and | am glad to 
say he died a leader of the bar in 
Hudson county.” Messrs. John S. 


McMaster, Charles C. Black and 
John W. Heck also expressed their 
appreciation of his work and life. 


Hon. CHARLES A. BENNETT. 


The death of ex-Judge Charles A. 
Bennett occurred at his home in 
Freehold on July 22, at the age of 
eighty-one. He was born in Free- 
hold June 4, 1820, and received his 
education at Princeton College, 
from which institution he gradu- 
ated in 1844. He studied law with 
Judge Bennington Randolph, and 
was admitted to the N. J. Bar in 
1847, and as counselor in 1851, 
practicing in Freehold until a few 
years ago, when he retired on ac- 
count of ill health. Mr. Bennett was 
appointed judge of the Court of 
Common Pleas of Monmouth coun- 
ty in April, 1882, by Governor Lud- 
low. He was clerk of the township 
of Freehold for twenty-six years, 
secretary and treasurer of the Mon- 
mouth County Mutual Fire Insur- 
ance Company, secretary of the 
Mutual Loan Association, treasurer 
of the Monmouth County Agricul- 
tural Society, secretary and treas- 
urer of the Freehold Gas Light 
Company, and incorporator and di- 
rector of the First National Bank. 
He was identified with the Demo- 
cratic party, and always took an ac- 
tive interest in politics. He was also 
a vestryman in St. Peter’s church, 
Freehold, at the time of his death. 
His widow and one son survive 
him. A committee consisting of 
Messrs. Aaron E. Johnston, Geo. 
C. Beekman and Mr. John T. Ro- 
sell presented the following resolu- 
tions to the Monmouth County 
Bar: 
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“By the death of Charles A. Ben- | 


nett, the Bar of Monmouth county 
loses one of its most conscientious, 
careful and trustworthy members. 

“His long life of close attention 
and devotion to business and his 
careful and conscientious perform- 
ance of all work done by him, has 
long since marked him as a con- 
spicuous member of our Bar, and 
will always command our highest 
respect and admiration; in him we 
recognize one of the most useful 
members of the Bar. 

“The faithful performances of 
the various duties, of the many re- 
sponsible positions and offices of 
trust held by him during his long 
professional and business career, 
commends itself to all persons, and 
his upright and dignified conduct 
as a citizen, has made him every- 
where respected. 

“For ten years a judge of the 
courts of this county, he so con- 
ducted himself upon the bench, as 
to win the confidence and respect 
of the whole county and state, and 
he leaves behind him the record and 
memory of a fearless, conscientious 
and upright judge; for many years 
acting Surrogate of Monmouth 
county and also clerk of Freehold 
township, and at the same time oc- 


cupying other positions of trust and | 
honor, in the various business or- | 


ganizations of the community, his 
conduct in every position held by 
him, show the same high devotion 
to duty, as afterwards characterized 
him in his position on the bench. 

“His integrity to the interest of 
his clients brought to him a high 
class of business, and placed him in 
many positions of trust in his pro- 
fessional life. 

‘“His devotion to his family and 
his church, his uniform courtesy 
toward all men, marked him as a 
true Christian gentleman, and a val- 


! 








uable citizen, one whose loss will be 
greatly felt by the whole commu- 
nity. 

“Resolved, That the earnest sym- 
pathy of the Bar of this county be 
extended to the family of our de- 
ceased associate, and that this mem- 
orial be spread upon the minutes of 
the court, and a copy forwarded to 
the family of the deceased.” 


GARLAND AND THE VIRGINIAN. 


Cleveland’s first Attorney Gen- 
eral, Garland—a specimen of what 
Lincoln called the plain people— 
was born in Arkansas and “raised” 
in blue jeans. One day, at the De- 
partment of Justice, he received a 
visit from a Virginia gentleman of 
aristocratic manner, who bored him 
horribly, with talk about “first fam- 
ilies.”’ 

“It seems to me, suh,” said the 
visitor at last, “that there are Gyar- 
lands in North Carolina. I once 
met a gentleman named Henry 
Gyarland, from that state. May I 
ask, suh, if he was a relative of 
yours?” 

“First cousin,” replied Mr. Gar- 
land shortly. “He was hanged for 
horse stealing.” 

A look of ill conceived horror 
and disgust came over the visitor’s 
countenance. Then drawing on his 
gloves, he rose to his feet, took up 
his hat, and, waving a hand towards 
the walls of the room, said: “A fine 
collection of portraits you have, 
Mr. Gyarland. Your predecessors 
in office, I presume?” 

“Yes,” grunted Mr. Garland. The 
Virginian stalked out, evidently 
glad to make his escape, and the 
Attorney General, turning to his 
chief clerk, grinned and remarked: 
“He'll never bother me any more.” 


’ 


’ 





